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Summary

Despite the failure of WTO members to launch a new round at the
3rd Ministerial Conference held in Seattle at the end of 1999, further
negotiations under the General Agreement on Trade in Services
(GATS) formally commenced on 1 January 2000, as foreseen under
the Uruguay Round’s so-called “built-in” agenda. The GATS ranks
amongst the chief accomplishments of multilateral trade diplomacy
at the end of the 20th century, but it is at the centre of the controver-
sies surrounding trade policy at the start of the new millennium. As
the services negotiations have progressed, the GATS has become the
critical focus of civil society groups representing a range of interests.
Arguments against the GATS concern principally the threat it is
alleged to pose to countries’ sovereign rights to regulate the produc-
tion, sale, distribution or import of service activities. While many of
the claims made are based on misunderstandings of the Agreement’s
modus operandi, concerns about the GATS, its effect on public serv-
ices, its implications for national sovereignty and governments’ abil-
ity to regulate are genuine and need to be addressed. The GATS
negotiations provide a ready-made opportunity for governments to
inform concerned constituencies about the Agreement and its impact
on national economic and social goals. To serve a useful purpose,
however, the public policy debate must be based on facts and not
misconceptions.

This Policy Brief summarises some of the key findings of ongoing
OECD work on the benefits of open services markets. The work has
a threefold purpose. First, to recall the economic case that underpins
service sector reforms and the policy rationales for pursuing open
service markets through trade and investment liberalisation. Second,
to address concerns over the effects of the GATS by explaining the
operation of the Agreement, the obligations WTO Members under-
take and the policy options they may pursue under it. Third, to point
out some of the key negotiating challenges of the current GATS
round and recall the potential the GATS holds for anchoring devel-
opment-enhancing reforms in service markets. ■
Organisation for Economic Co-operation and Development
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The 
internationalisation of 
services

The share of services in world-wide
economic activity has in recent
years expanded markedly. Services
dominate the economic landscape of
advanced economies, accounting for
close to 70 percent of production
and employment in the OECD area.
While the share of services in world
GDP increased by five percentage
points between 1980 and 1998, the
corresponding increase for low and
middle-income countries was nine
percentage points, suggesting far-
reaching structural  changes in
domestic economies. Demand for
services such as health, education or
tourism rises as societies and indi-

viduals become richer, typically out-
pacing demand for manufacturing
or agricultural products. As Figure 1
shows, there is a strongly positive
correlation between the share of
services in employment and overall
development levels.

Services have been the fastest grow-
ing component of cross-border trade
and investment activity for the bet-
ter part of the last decade and a half.
Estimates show that total measura-
ble trade in services, as defined by
the various types of transactions
subject to multilateral disciplines
under the GATS, stood at some $2,3
trillion at the end of 2000. This rep-
resents 7.6 percent of world output
and over a third of total trade in
goods and services. Such figures are
useful reminders of the economic

and commercial significance of the
sector and of negotiations aimed at
progressively rolling back impedi-
ments to trade and investment in it.

Although OECD countries domi-
nate global trade and investment in
services, developing countries are
often highly specialized in – and
dependent on - services exports as a
source of foreign exchange earnings.
While services once accounted for
much more trade among industrial-
ised countries than they did among
developing countries, the gap has
nearly disappeared (see Figure 2).
Developing countries are today
active demandeurs in services nego-
tiations, especially in areas where
they enjoy strong comparative
advantages (e.g., tourism, labour
mobility). ■
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Harnessing the 
Economy-Wide 
Effects of Service 
Sector Efficiency

An inefficient service sector acts like
a prohibitive tax on a national econ-
omy. For this reason, the economic
cost of protecting inefficient service
sectors is arguably of greater overall
significance than that flowing from
protectionism in the goods sector.
Adopting a liberal trade and invest-
ment regime and a pro-competitive
regulatory stance in key infrastruc-
tural service sectors – telecommuni-
cations, finance, transport, energy –
will be essential for countries to
maximise benefits from the interna-
tionalisation of services markets.

Countries able to exploit these oppor-
tunities will find that such interna-
tionalisation can make a positive
contribution to international eco-
nomic convergence. In contrast,
countries that fail to establish condi-
tions conducive to the efficient provi-
sion of services run the very serious
risk of falling further behind.

Many countries, developed and
developing, have in recent years
undertaken far-reaching regulatory
reforms targeted at increasing com-
petition in key service sectors. To a
significant extent these reforms
have been driven by changes in
technologies that have facilitated
the provision of services at much
lower cost and allowed competition
to emerge in markets that were tra-
dit ional ly  regarded as  natura l

monopolies. Service sector reforms
have also been pushed by manufac-
turing and agricultural interests, as
wel l  as by downstream service
“users”, who have themselves come
under greater competitive pressure
as trade and investment barriers are
lowered. 

The importance of policy in the
service sector goes beyond the sec-
tor itself. Services are essential
inputs into the production of virtu-
ally all other goods and services,
and producers depend on services
to deliver their output to end-users.
Because the price and quality of the
services available in an economy
have major impacts on all sectors,
service sector policies and effi-
ciency enhancing reforms – includ-
ing regulatory and institutional
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changes – can exert major effects on
overall economic performance.
Accordingly, services liberalization
should not be viewed as a “conces-
sion” to other countries, but a pre-
condition for enhancing domestic
economic performance. ■

Who gains from open 
services markets?

Open services markets bring direct
economy-wide benefits through the
facilitation and encouragement of
innovation, efficiency, and quality
improvement. These benefits accrue
to individual consumers; employ-
ees who, contrary to popular belief,
tend in most sectors to earn higher
wages than in manufacturing; small
and medium-sized enterprises
(SMEs) – as both service consum-
ers and suppliers; producers in
other sectors (e.g. user industries),
and to society as a whole. When
they are regulated in accordance
with sound, efficiency-enhancing
principles, open trade and invest-
ment regimes provide the best
op p or tu n i t y  f o r  w i d er  ( a n d
informed) consumer choice and bet-
ter quality products. They will also
reduce the  scope for  waste ful
resource use and rent seeking; con-
strain the power of individual eco-
nomic  operators  and enhance
overall economic performance.

Empirical assessments of services
policy reform in developing coun-
tries reveal positive economy-wide
benefits flowing from the removal of
service sector inefficiencies. Such
benefits are in fact quite large rela-
tive to what is usually found using
similar types of models to assess the
impact of merchandise trade liberal-
ization.

The benefits from continued serv-
ices reform and liberalization, while
undoubtedly larger in relative terms
for developing countries, are by no
means negligible for OECD coun-
tries. Indeed, empirical studies
point to a number of favourable
economy-wide outcomes in those
OECD countries where competi-
tion-enhancing regulatory reforms
in service industries have gone fur-
ther: (i) the share of services in
domest ic output,  employment
growth and the catch-up in produc-
tivity growth have been higher; (ii)
distribution systems have been
modernized; (ii i) rail and road
freight transportation have become
less costly; (iv) air transport net-
works have been modernized and
made more efficient, and airfares for
all categories of travellers declined
substantially; and (v) telecommuni-
cations and electricity supply have
become more efficient and cheaper,
especially for industrial consumers.
Moreover, in many industries, regu-
latory reform has been matched by
technical progress, innovation and
product diversification. And com-
petitive pressures in liberalized mar-
kets have encouraged productivity-
enhancing investment, particularly
in information and communication
technologies. ■

The complexity of 
services reform

Pursuit of reform in services is no
easy task, however, as there is often
a need to balance the scope for pro-
moting greater competition with the
legitimate role that exists for gov-
ernments to intervene to offset mar-
ket failures and to achieve non-
economic objectives, such as the
universal provision of education or
health care services. Care must

however be taken that regulatory
reforms are designed so that such
objectives are attained in an efficient
manner.

Strengthened multilateral disci-
plines on domestic regulations can
play a significant role in promoting
and consolidating domestic regula-
tory reform. Such disciplines can
also equip developing country
exporters with the means to address
barriers to their own exports in
foreign markets. As repeated bouts of
financial market instability in a
number of emerging markets has
shown in recent years, inadequate
domestic regulation may give rise to
serious internal distortions which,
in turn, can entail equally severe
social dislocation. At the same time,
inadequacies in domestic regula-
tion, for example in the field of pro-
fessional licensing, can legitimise
external barriers to trade, to the det-
r iment  o f  developing  country
exporters.

For service sector policies – and
national commitments on trade and
investment in services in the WTO
or in regional trade agreements – to
contribute to development, liberali-
sation will need in many instances
to be accompanied by strengthened
regulation. In many settings, regula-
tion and competition policy may
need to be in place to complement
trade and investment liberalisation.
Regulatory intervention will also
typically be required to ensure that
liberalisation improves access of the
poor or the geographically disad-
vantaged to essential services.

Liberalization of the service sector is
not a panacea, however, and many
of the benefits flowing from greater
market openness may take time to
materialize. In contrast, the costs
associated with the rationalization
of service industries will appear
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early on under the guise of changes
in the structure of industry owner-
ship and possibly labour displace-
ment. Opposition from affected
workers, incumbent firms (domestic
or foreign) and bureaucracies, who
will often perceive liberalization as a
threat to employment, profitability
or rent-seeking behaviour, add to
the complexity of liberalization
efforts with respect to services.

An important dimension of services
trade and investment liberalisation
is that the adjustment associated
with greater market openness is
generally smoother in many service
sectors than in some more tradi-
tional areas of goods production.
This is so for three reasons. First,
adjustment in service industries
such as telecommunications and
f inance  o f ten  occurs  wi thin  a
dynamic sectoral environment,
where expanding market segments
and firms can more readily absorb
workers from shrinking sectors.
Workers that may be adversely
affected will find it easier to re-posi-
tion themselves within a dynamic
economy generating favourable
income and employment opportuni-
ties than in a stagnant system defy-
ing or resisting change. Second,
most international trade – close to
four-fiths’ of it – continues to take
place in manufacture products. This
generally lessens the direct exposure
of service sector workers to trade-
related job displacement. Third, and
perhaps most importantly, owing to
a lower degree of sector-specific
professional specialisation and
above-average educational levels,
service sector employees in many
fields will tend to display greater
overall labour market mobility. The
latter characteristic may explain the
observed tendency for displaced
workers in non-manufacturing
activities to experience shorter peri-

ods of unemployment, higher over-
all re-employment rates, and smaller
earnings losses on average upon re-
emp loym e nt  tha n  wo rke r s  in
manufacturing. ■

How does the GATS 
operate?

Services trade encompasses a dispa-
rate array of economic activity, and
brings together a similarly wide
scope of issues, institutions, and
interests. The conclusion of the
GATS, bringing services trade into
the multilateral framework of trad-
ing rules, was one of the most sig-
n i f i ca n t  ac h i e v e m e nt s  o f  th e
Uruguay Round. The GATS offers
for services trade the same stability
that arises from mutually agreed
rules and binding market access and
non-discriminatory commitments
that the GATT has provided for
goods trade over the last five and a
half decades. However, liberalisation
of services trade is quite different
from trade in goods, given the char-
acteristics of services and the highly
developed regulatory frameworks in
place in many service industries.
Much of the current public debate
over the alleged downsides of serv-
ices trade and investment liberalisa-
tion is rooted in misunderstandings
arising from the complex geometry
of the GATS and of trade in services
more generally.

A framework agreement that fea-
tures several of the fundamental
principles of the GATT – national
treatment, most-favoured nation
treatment (MFN), transparency in
domestic regulation, fair application
of laws – the GATS covers in princi-
ple international trade in all services
except those supplied in the exercise
of governmental authority and, in
the air transport sector, traffic rights

and all services directly related to the
exercise of such rights.

The GATS consists of three major
elements: the framework which lays
out the general obligations for serv-
ices trade, in much the same way as
the GATT does for trade in goods; a
number of annexes on specific sec-
tors as well as the schedules of com-
mi tme nt s  submit t ed  by  WTO
Members. Due to its structure and
i t s  vo l un ta r y,  “bot to m-u p ” ,
approach to liberalisation, the GATS
allows WTO Members to select the
sectors, modes of supply (i.e. cross-
border trade; movement of consum-
ers; commercial presence and move-
ment of suppliers) and regulatory
conditions in which liberalisation
commitments are made. Or indeed
to make no commitments at all by
leaving entire sectors out of their
schedules. Such flexibility, and the
emphasis in GATS on the progres-
sive, voluntary, nature of liberalisa-
tion, help explain why the GATS is
arguably the most “development-
friendly”  of all Uruguay Round
Agreements.

The preamble to the Agreement sets
out key considerations that under-
lie its continued negotiation. These
include:

• The belief that a multilateral
framework of rules and princi-
ples that aim to progressively lib-
eralise services trade will assist
the growth of international trade
in services and contribute to eco-
nomic development world-wide

• Acknowledgement that the liber-
alisation process must respect the
needs and rights of governments
to regulate in order to pursue
national policy objectives

• Acknowledgement that the inte-
gration of developing countries
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into the multilateral trading sys-
tem must be facilitated through a
reinforcement of the capacity,
efficiency and competitiveness of
their domestic service industries.

Critiques of the GATS are often
based on the erroneous belief that
the Agreement must inevitably
bring any and all service sectors
within its liberalising scope, and
these will be wholly and irretrieva-
bly “lost” to the regulatory protec-
tions of national governments. The
GATS permits member countries to
undertake the progressive opening
of service sectors and integration
into the multilateral trading system
at their own pace and in accordance
with their national priorities and
objectives. Indeed, the Agreement
es tab l i she s  a  s e r i e s  o f  means
through which countries can limit,
condition, or even suspend the
commitments that they make. 

The GATS offers the following
options to a WTO Member that
wishes either to exclude a service
sector from its GATS commitments;
restrict their extent; justify a breach
of those commitments; or opt out of
the multilateral trading system alto-
gether:

• It can simply decline to make any
commitments. Nothing in GATS
compels member countries to
bind or liberalise any specific sec-
tor, and a country could indefi-
nitely choose to keep a sector
outside the scope of its commit-
ments. In this respect, the secto-
ral coverage of liberalisation
commitments under the GATS is
much less complete than that of
goods under the GATT. While the
majority of WTO Members have
bound most or all of their goods
tariffs, many have thus far left a
large number of their service sec-
tors “unbound”.

• The country is free to qualify its
commitments in any given sector or
sub-sector. For each of the four
modes of supplying services cov-
ers by the GATS, a WTO member
can either specify that  it  is
“unbound” (i.e., the country has
made no commitments in that
sector for that mode of supply) or
make a more specific reservation.
A WTO Member can also bind
less than the regulatory status quo
or commit to future liberalisa-
tion, allowing incumbent suppli-
ers to prepare for new market
conditions and for necessary reg-
ulatory regimes to be established.

• The country can apply horizontal
limitations to all services. For
example, many countries have
listed so-called “horizontal” limi-
tations applicable to all sectors on
the commitments for movement
of persons or on those governing
investment (commercial pres-
ence) in service activities. For
instance, some WTO members
maintain the right to review all
inward FDI flows above a certain
value threshold or to restrict tem-
porary entry to certain types of
service providers (i.e. highly
skilled).

• A country can invoke GATS Article
XII (Restrictions to Safeguard the
Balance of Payments) provisions
to suspend a commitment in the
event that it is found to cause
adverse effects on its balance of
payments.

• A country can invoke the various
general exceptions in GATS Article
XIV (General Exceptions) to jus-
tify existing regulations, or to
enact new ones, in pursuit of
legitimate public policy con-
cerns. Such exceptions can be
invoked where governments
deem it necessary to protect

major public interests, including
safety, human, plant or animal life
or health, national security or
public morals.

• A country could ultimately with-
draw from GATS and the WTO
altogether, though it bears recall-
ing in this regard that no WTO
members have to date done so
and that countries have been
queuing to join – rather than
leave – the Organisation. ■

Addressing the GATS 
critique

Critical assessments of the GATS
typically find their origin in the
broader context of backlash against
globalisation and the commerciali-
sation that it brings to some activi-
ties previously insulated from the
market. Claims of threats to the pro-
vision of public services, such as
education or health services, or to
services with strong public goods
connotations, such as water or elec-
tricity distribution, are among the
most commonly voiced concerns
associated with the GATS and with
the very idea of services trade and
investment liberalisation (including
that pursued at the regional level).

A paradox of the anti-GATS cam-
paign is that much of it is rooted in
the OECD area, where the share of
services in employment and stand-
ards of living are highest, and where
the benefits of regulatory reform
and of trade and investment liberali-
sation in services have arguably gen-
er a t e d  t he  g re a t e s t  g a i ns  in
consumer welfare and allocative
efficiencies. Not surprisingly, the
public policy debate on services in
OECD countries has tended to cen-
tre not so much on disputing the
economic case for open markets.
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Rather, the debate over GATS has
generally focused on the respective
roles that the market and the state
(as both regulator and direct pur-
veyor of services such as education
and health) should be assuming, as
well on the threat to national regula-
tory sovereignty allegedly posed by
trade and investment rule-making.

GATS and the right to regulate

Threats to a country ’s sovereign
right to regulate, or the alleged
transfer of regulatory authority from
national governments to a suprana-
tional body such as the WTO, is a
central plank of the anti-GATS cri-
tique. Agreements to accept a frame-
work of rules, whether bilateral,
plurilateral or multilateral, by defi-
nition entail some curtailment of
sovereignty, although the decision
to enter into such an agreement is
itself an exercise of sovereignty.
Over 140 governments have chosen
through membership of the WTO to
participate in a package of multilat-
eral agreements because they recog-
nise the overall net economic and
social benefits that accrue from a
rules-based trading system.

The progressive liberalisation, not
deregulation, of services trade is the
goal of the GATS, and of periodic
negotiating rounds. A common mis-
conception in the public policy
debate over GATS is to use the
terms “liberalisation” and “deregu-
lation” interchangeably, as if they
were literal synonyms. They are not,
and it is simply wrong to assimilate
regulations to trade restrictions.
Services liberalisation, indeed, often
necessitates regulation or re-regula-
tion. But that is not to say that regu-
lation, whether for economic or
social purposes, cannot be designed,
implemented or enforced in more
transparent and efficient ways, with

positive overall effects in terms of
democratic governance.

The principal concern linked to loss
of sovereignty is the consequent loss
of a nation’s freedom to regulate its
service sectors in the manner it
deems appropriate. Many service
sectors are highly regulated in order
to protect consumers, the environ-
ment and, in the financial services
sector, to protect a country’s finan-
cial stability. Governments are
understandably cautious when
agreeing to subject themselves to
common rules. Such regulatory pre-
caution is reflected in the provisions
of the GATS, which uphold the fun-
damental right of a government to
regulate in order to pursue national
policy objectives. The Agreement’s
preamble recognises, inter alia, “the
right of Members to regulate, and to
introduce new regulations, on the sup-
ply of services within their territories
in order to meet national policy objec-
tives”.

It is certainly true that, as with any
other legally bound undertaking in
the WTO (or any other interna-
tional treaty), the GATS can affect
the regulatory conduct of member
countries. Yet countries accept such
disciplines because they deem them
necessary to reaping the full benefits
from international co-operation in a
rules-based system. The GATS
affords WTO members considera-
ble flexibility in this regard. For
only those sectors, sub-sectors and
modes of supply where a WTO
member agrees to schedule liberali-
sation commitments and where
exceptions from the most-favoured-
nation treatment obligation have
not been taken, what that country
ultimately accepts to do under
GATS is to not make its regulatory
regime more restrictive in future
(subject to trade concessions or

retaliatory measures of commer-
cially equivalent effect if a country
decides, as it always can, to renege
on its commitment). In scheduling
commitments, WTO members may
also opt, at their discretion, to treat
foreign services and service provid-
ers in a non-discriminatory man-
ner.  Tha t  i s ,  ex t end  n a t ion a l
treatment to the latter, now or in the
future. And they can decide, if they
so desire, to eliminate, immediately
or progressively, quantitative restric-
tions that impede access to their
services markets. Each one of those
decisions – like that of not schedul-
ing commitments - remains the sov-
ereign prerogative of WTO members
to make.

Commitments under the GATS to
grant market access do not entail
any changes – and certainly not
compromises - to regulatory stand-
ards or preferences. Those in force
for the protection of the public, or
to achieve universal access, e.g. in
telecommunications or water sup-
ply, continue to apply regardless of
the nationality of the supplier. Gov-
ernments  may  a l so  choose  to
impose additional requirements on
foreign suppliers, something they
typically do for instance in the case
of professional licensing in medical
services.

The specific obligations concerning
domestic regulation in the GATS
framework aim at requiring Mem-
bers to regulate those service sectors
in which they have made commit-
ments in a reasonable, objective and
impartial manner. Article VI of
GATS on Domestic Regulation aims
to create more transparent domestic
regulatory decision-making, imple-
mentation and administrat ion.
There is explicit recognition of the
right of service suppliers to infor-
mation on regulatory and adminis-
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trative decisions and to judicial and
administrative review and appeals
processes. In both respects, the
GATS champions principles of good
governance.

The work programme foreseen
under Article VI(4) of the GATS, on
which discussions have continued
s ince  the  end  o f  the  Uruguay
Round, has provoked some of the
strongest anti-GATS sentiments.
Work in this area is designed to
address the fact that non-transparent,
unfair or unduly burdensome regula-
tions at the national level can poten-
tially undermine the value of market
access commitments freely entered
into by a WTO member. Article
VI(4) calls for the development of
any necessary new disciplines to
ensure that measures relating to
qualification requirements and pro-
cedures, technical standards and
licensing requirements do not consti-
tute unnecessary trade barriers. No
so-called “necessity test” has yet
been developed under the Article
VI(4) work programme. Discussions
have proceeded slowly, reflecting the
cautious attitude of governments in
this area.

Disciplines relating to domestic reg-
ulation have however been devel-
op e d  s p ec i f i ca l l y  f o r  th e
accountancy sector. These draft dis-
ciplines, which were adopted in
December 1998 and are due to be
integrated into the GATS at the con-
clusion of the current negotiations,
would only apply to those coun-
tries that made commitments on
accountancy services. Critics have
argued that the incorporation of
such disciplines in the GATS could
infringe upon governments’ sover-
eign right to regulate by imposing a
set of global standards on WTO
members. However, the draft disci-
plines do not focus on the substan-

tive content of qualifications in
accountancy but seek to ensure pro-
cedural transparency in matters of
licensing and qualification. The
WTO is not a standards-making
body, nor is it mandated to assess
the content of national standards, be
they technical or professional. The
Article VI(4) work programme con-
cerns itself with the means  that
countries choose to pursue public
policy objectives, and not the objec-
tives per se.

The GATS and public services

A va r i e ty  o f  c l a im s  a re  ma d e
describing the GATS as a threat to
the provision of public services: that
it forces governments to privatise
and allow competition in public
services, that it obliges them to
open them up to foreign trade and
investment, and that it puts in dan-
ger the assurance of basic public
services such as education, water
distribution or health services.
However, GATS rules do not dictate
any specific role for the public and
private sectors; countries are free to
decide for themselves what sectors
will be reserved for the state or
state-owned enterprises. And they
remain entirely  f ree  to  decide
whether or not to open such sectors
to outside competition and to make
(or not) binding commitments in
such sectors in their GATS sched-
ules. It is incorrect to suggest that
the GATS forces governments to pri-
vatise or open up public services to
competition, as the Agreement fea-
tures no such obligations.

An important element in the debate
over the GATS and public services is
the fact that services supplied in the
exercise of governmental authority
are specifically excluded from the
scope of the Agreement. GATS Arti-
cle I.3(b) defines “services”  to

include “any service in any sector
except services supplied in the exer-
cise of governmental authority.”
This exception is further clarified in
Article I.3(c), which specifies that
“a service supplied in the exercise of
governmental authority” means
“any service, which is supplied nei-
ther on a commercial basis, nor in
competition with one or more serv-
ice suppliers.”

The degree of government funding
for public services varies widely
across countries, depending on
social and political preferences as to
the role of the state in the provision
of those services. The regulatory
landscape in the education and
health fields in most countries,
developed and developing, is one in
which public and private suppliers
typically co-exist. The advantage of
the GATS in this regard lies once
more in its flexibility. It can accom-
modate a wide spectrum of posi-
t ions  w i th  regard  to  s e r v i c e s
provided by the government and
those supplied under competitive
market conditions or by private
entities on a not-for-profit basis.
Over and above the specific GATS
carve-out for services supplied in
the  exerc i se  o f  governmenta l
authority, it is important to recall
that the Agreement allows WTO
members to:

• regulate their service sectors in
accordance with national policy
objectives (subject to the limita-
tions noted above in respect of
areas where liberalisation com-
mitments are undertaken);

• refrain from taking liberalisation
commitments in any particular
sector, sub-sector or mode of sup-
ply;

• maintain or designate monopo-
lies; and
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• retain the ability to subsidise
service activities in their territo-
ries (see below).

It also bears noting that not a single
country proposal to liberalise the
provision of health services under
the GATS has been formulated to
date. Moreover, the three WTO
members that have tabled negotiat-
ing proposals on trade in education
services have all sought to clarify
their circumscribed nature. These
proposals generally seek non-dis-
criminatory treatment for those who
provide education and training serv-
ices on a commercial basis and meet
the regulatory requirements of the
host country. The United States,
which submitted one of the propos-
als, has noted that it explicitly does
not cover primary and secondary
education and that a country’s sub-
sidies for higher education should
not be made equally available to for-
e i gn  prov ider s .  A l l  p roposa l s
emphasise the central importance of
preserving the ability of countries to
apply regulatory measures necessary
to achieve education policy objec-
tives, including in respect of public
funding.

The GATS and investment

Services trade through foreign direct
investment (FDI) is particularly
important given the need for prox-
imity between suppliers and con-
sumers of services and the need to
tailor service offerings to host mar-
ket conditions. It is the area where
by far the largest amount of liberali-
sation commitments were under-
taken by WTO members in the
Uruguay Round. This suggests the
importance countries attach to reap-
ing the positive benefits – high pay-
ing jobs, human resource training,
te chno logy  t ra ns fe r s ,  qua l i ty
upgrading – typically associated

with greater doses of foreign direct
investment whilst also retaining the
freedom to regulate such activity.

The argument is often heard that the
GATS is principally an investment
agreement, designed to promote the
interests of large multinationals.
While the GATS can be described as a
multilateral agreement that covers
FDI in the services trade context, it is
not an agreement on investment per
se and cannot be portrayed, as many
GATS opponents have alleged, as a
means of resurrecting the Multilateral
Agreement on Investment (MAI).

While WTO members may, via their
GATS commitments, accord market
access to foreign investors, they are
not obliged to do so. In addition,
governments are free, if they choose
to make commitments on commer-
cial presence, to maintain existing
discriminatory or  quantitative
restrictions. The Agreement affords
no automatic right of establishment
to foreign investors. The only obli-
gations of WTO members are to
schedule any existing restrictive
measure they wish to maintain in
sectors where liberalisation commit-
ments are voluntarily undertaken,
and to ensure freedom of payments
and transfers relating to investments
in such sectors.

Governments can use the GATS
selectively to encourage investment
in sectors of their choice, subject to
the conditions they wish to impose
or retain, including with respect to
tec hno logy  t r ans f e r s  a nd  th e
employment of local workers. The
Agreement also permits govern-
ments to maintain foreign owner-
ship restrictions in sectors where
they have made commitments. The
GATS promotes greater predictabil-
ity through the permanency of com-
mitments, an important element in

attracting investment for develop-
ing countries.

The GATS, subsidies and public 
procurement

Two allegations often raised by
GATS’ critics relate to the presump-
tion that the Agreement forces
members to grant governmental
subsidies, notably in the fields of
public health and education or cul-
tural industries, to all comers on a
non-discriminatory basis; and that it
obliges countries to open up public
procurement markets, including at
the sub-national level. The areas of
subsidies and government procure-
ment are ones where WTO Mem-
be rs  ag reed  a t  the  end  o f  the
Uruguay Round to pursue negotia-
tions with a view to developing any
necessary new multilateral disci-
plines. No such disciplines cur-
rently exist in the services area, nor
has any firm deadline been set to
complete ongoing discussions in
both areas.

At present, for those services where
a WTO Member has made market
access commitments, it can main-
tain the ability to subsidise national
service suppliers on a discrimina-
tory basis by listing such limita-
tions on national treatment in its
schedule of commitments. It retains,
moreover, full freedom to subsidise
service activities in sectors in which
it has not made commitments and
which appear on its list of exemp-
tions from MFN treatment. Mean-
whi l e ,  d i s c ip l in e s  on  p u b l i c
procurement, including for services
and construction, continue to be
governed by the WTO ’s Govern-
ment Procurement Agreement
(GPA), whose membership is cur-
rently limited to 27 signatories
(mostly from OECD countries).
Like the GATS, the GPA affords sig-
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natories full freedom to decide
where and under what conditions to
undertake market opening commit-
ments for covered entities, includ-
ing with regard to purchases by sub-
national governments.

The GATS and dispute settlement

The WTO ’s Dispute Settlement
Understanding (DSU) inspires some
of the most extreme claims by oppo-
nents of trade liberalisation. Critics
often portray the DSU as a tool by
which countries ’  laws might be
overturned. In fact, WTO members
retain the sovereign right to estab-
lish their own laws. Neither the
DSU nor any other international
body has the authority to invalidate
the laws of sovereign states. The
most that the DSU can do, in the
event that it finds a country’s laws to
be incompatible with its obligations
under the GATS, is to give that
country a choice among three alter-
natives. The preferred outcome is
that the country brings its laws into
compliance with the obligations
that it has undertaken. Failing that,
the country can either compensate
its trading partners (e.g., by liberal-
ising trade in some other area), or
be subject to retaliation (of com-
mercially equivalent effect) on the
part of those countries whose inter-
ests have been injured. The retalia-
tory option is the least preferred
outcome. It is also the least used in
practice. But in the absence of WTO
rules, where “might” would likely
supplant “right”, retaliation would
probably  be  the  one most  f re-
quently employed by parties to a
dispute, typically on a unilateral
basis and to the benefit of the most
economically or politically power-
ful countries.

The DSU does not operate under the
often alleged principle that trade

rules trump all other considerations.
As with WTO rules governing trade
in goods, the GATS establishes
exceptions (in Article XIV) that
extend special treatment to meas-
ures affecting national security,
human, animal or plant life and
health, public morals, governmen-
tal activity, and other legitimate con-
siderations of public policy. The
Agreement also allows members to
introduce restrictive measures in
instances where liberalisation com-
mitments may be shown to induce
adverse effects on a country’s bal-
ance of payments (in Article XII).
The contention that a measure is
justified by one or more of the
above exceptions or restrictions
remains however a refutable propo-
sition that can be challenged by
another WTO member and decided
by a dispute settlement panel.

It bears recalling, moreover, that the
GATS offers WTO members full free-
dom to limit their commitments, or
exclude entire sectors from their liber-
alisation schedules. The DSU does not
override such protections. Indeed,
WTO members cannot be accused of
breaching specific commitments they
have not undertaken. ■

Reaping the benefits 
of open services 
markets: still a long 
way to go

Services represent an area where the
potential gains from international
cooperation and multilateral rule
making are large and where the ben-
efits of such cooperation have barely
begun to be tapped. The primary
goal of the Uruguay Round in the
services field was to put in place the
GATS framework, through which
liberalisation would be achieved on

a progressive basis in successive
negotiating rounds.

Little real liberalisation – under-
stood as implying a rolling back of
existing discriminatory or market
access impairing measures – was
locked-in (i.e. made legally binding)
in the first negotiating round. Most
Members made commitments that
bound the statutory and regulatory
status quo (in some cases signifi-
cantly less) and the sectoral cover-
age  o f  commi tmen ts  in  many
Members’ schedules is quite limited.
An indication of the work that lies
ahead for securing more meaning-
ful market access commitments may
be gleaned from a calculation of the
share of commitments where no
restrictions are maintained on mar-
ket access and national treatment.
For high-income countries, the
share is about 25 per cent of all
services; for other Members less
than 10 per cent. ■

Looking ahead: future 
challenges

Liberalisation of services markets is
already well underway with or with-
out the GATS, and is being pro-
pelled both by new technological
applications and by the autonomous
– and typically pro-liberalising –
policy decisions of national govern-
ments. Reform in services markets
has been and will likely continue to
be driven primarily by domestic pri-
orities. Reform efforts are almost
inherently more sustainable in polit-
ical and economic terms if they are
pursued out  o f  recognit ion o f
national self-interest, rather than at
the behest of foreigners.

Left to domestic discretion, how-
ever, experience shows that reform
may never be undertaken in any
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systemic way. New negotiations in
the GATS should help codify the
high level of de facto liberalisation
that has been achieved in recent
years, including in the short period
s ince  the  end  o f  the  Uruguay
Round. It should also encourage
countries to go farther by exchang-
ing mutually beneficial commit-
ments to further open their markets.

Multilateral rule-making and liber-
alization efforts can help countries
overcome domestic resistance to
change by offering compensatory
bargains in sectors of priority export
interest. Trade agreements also per-
form the useful function of allow-
ing countries to periodically lock-in
past reform efforts. By giving greater
permanency to reform efforts, and
establishing a floor of openness
under conditions of heightened reg-
ulatory transparency, legally bound
commitments in the services area
can send powerful signals to domes-
tic and foreign service suppliers
alike. Such signals are likely on bal-
ance to generate greater inflows of
fore ign investment ,  g iven the
importance of commercial presence
as a means of competing in services
markets.

The GATS can also serve a central
adjustment-enabling function, by
allowing WTO Members to pre-
commit to future liberalization in an
orderly, progressive, manner. Once
again, this will tend to send strong
signals to incumbents about the
need to prepare for a more competi-
tive environment, and to regulatory
authorities to put in place a proper
regulatory framework to accom-
pany liberalizat ion efforts and
address potential downsides.

The GATS allows WTO Members
considerable flexibility as regards
the pace, sequence, and nature of
trade and investment liberalization

efforts they seek to bind under it.
Such flexibility, and the emphasis in
GATS on the progressive character
of market opening efforts, may be of
considerable importance in helping
countries anticipate, mitigate, or
avoid potential downsides flowing
from liberalization.

The multilateral community faces a
dual challenge in the current GATS
round. A first challenge consists of
responding credibly to the rising
chorus of criticisms levelled at the
GATS. There can be little doubt that
even as such concerns are legiti-
mately felt and expressed, they are
in many instances greatly exagger-
ated and belie a misunderstanding
of the aims and operation of the
GATS. The ongoing negotiations
provide a ready-made opportunity
for governments to inform con-
cerned constituencies about the
GATS and how it affects national
economic and social goals.

A second challenge is to build sup-
port amongst all WTO members,
and especially developing coun-
tries, for wider and more commer-
c i a l l y  me a n ing fu l  GAT S
commitments. Liberalization under
GATS will nonetheless remain pro-
gressive in character, and will in
many instances require concomi-
tant efforts at capacity building in
education, training, institutional
and regulatory matters. To make a
success of the GATS negotiations,
efforts will also be needed to pro-
gressively open up areas of export
interest to developing countries,
notably in sectors such as construc-
tion, tourism, computer software
development and transportation, as
well as in respect of the movement
of service suppliers ,  so-cal led
“mode 4” trade in services.

In stating the case for open markets,
it matters that the relative contribu-

tion of trade and investment liberali-
zation to ongoing structural change
be properly understood, and set
against other forces, chief among
which technology, that are reshaping
the world ’s economic landscape.
Trade and investment liberalization
are means of helping societies and
individuals cope with change and
take advantage of the opportunities
afforded by closer economic integra-
tion. Liberalization is never, nor
should be, an end in itself. At the
same time, stakeholders in the public
debate over market openness should
guard against the tendency to expect
– and at times promise – more than
trade and investment liberalization
can realistically be expected to
deliver. Just as unhelpful however is
the tendency to ascribe to trade and
investment policy a greater influ-
ence on countries’ destinies than is
warranted relative to more purely
domestic or independent forces and
the exercise of sovereign policy
choices.

The above considerations do not, of
course, take away from the positive
overall effects of open services mar-
kets on the welfare of nations and
the pocketbooks of citizens. Because
they are the backbone of a vibrant
market economy, the case for open
services markets is just as strong – if
not more – than that for goods
trade. It matters greatly therefore
that governments be able to com-
municate the case in favour of open
services markets. It is essential that
they make clear what is and is not
subject to trade disciplines and
negotiations. Above all, govern-
ments must communicate why and
how a sustained commitment to
international cooperation and to
open markets more often than not
forms part of the answer to the con-
cerns of their citizens, rather than
being their root cause. ■
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